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 1.  TIME:  9:00   CASE#: MSC13-01982 
CASE NAME: HOPKINS VS. COUNELIS 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY GEORGE COUNELIS, M.D. 
* TENTATIVE RULING: * 
 
Hearing continued to 11/9/16 by stipulation. 
 
 

  

 2.  TIME:  9:00   CASE#: MSC15-00467 
CASE NAME: EUN Y. CHO  VS.  C.C. KOREAN PRESBYTERIAN CHURCH 
HEARING ON MOTION FOR LEAVE TO AMEND COMPLAINT 
FILED BY EUN YOUNG CHO 
* TENTATIVE RULING: * 
 
Continued by the Court to November 2, 2016, at 9:00 a.m. 
 
 

  

 3.  TIME:  9:00   CASE#: MSC15-00487 
CASE NAME: CHALONER VS. OAKMONT 
HEARING ON MOTION FOR LEAVE TO FILE 2nd Amended COMPLAINT 
FILED BY PEGGY CHALONER 
* TENTATIVE RULING: * 
 
Hearing dropped by Court; a stipulation is being prepared to allow filing of the 2nd Amended 
Complaint per email correspondence with Atty. Bosch dated 10/13/16. 
 
 

  

 4.  TIME:  9:00   CASE#: MSC15-01835 
CASE NAME: DONNA CLANCY VS. SCOTT KOUNS 
HEARING ON JOINDER IN MOTION FOR SUMMARY JUDGMENT 
FILED BY MICHELE HEATHORN 
* TENTATIVE RULING: * 
 
As Cross-Defendant Heathorn joins in the facts and laws set forth in Hennigan’s Motion for 
Summary Judgment, Heathorn’s motion is granted.  See Line 5. 
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 5.  TIME:  9:00   CASE#: MSC15-01835 
CASE NAME: DONNA CLANCY VS. SCOTT KOUNS 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY MICHELE HENNINGAN 
* TENTATIVE RULING: * 
 
            Cross-Defendant Michele Hennigan’s Motion for Summary Judgment to Kouns’ 
Cross-Complaint is granted.   
 
            “The motion for summary judgment shall be granted if all the papers submitted show that 
there is no triable issue as to any material fact and that the moving party is entitled to a 
judgment as a matter of law.” Cal. Code Civ. Proc. § 437c(c).  The party moving for summary 
judgment carries both the burden of persuasion and the burden of production of evidence.  
Evid. Code §500; Aguilar v. Atlantic Richfield Co. (2001) 25 Cal. 4th 826, 850.    
A defendant moving for summary judgment bears the burden of proving one or more elements 
of the cause of action cannot be established or there is a complete defense to that cause of 
action. Weil & Brown et al., Cal. Prac. Guide: Civ. Pro. Before trial (The Rutter Group 2014) 
§10:224.    
 
 Cross-Defendant Hennigan moves for summary judgment on the ground the cross-
action for partial and equitable indemnity and declaratory relief has no merit because it is based 
on a claim of duty that does not exist.  Plaintiff has met her initial burden of production 
establishing a prima facie showing there is no triable issue of fact as to the existence of a duty 
care owed to Plaintiff Clancy. 
 
 Here, Plaintiff Donna Clancy was injured on June 15, 2015 by Scott Kouns as she 
walked up hill on a hiking trail with Cross-Defendants Michele Heathorn and Michele Hennigan. 
Kouns allegedly came around a blind curve in the opposite direction at a high rate of speed 
striking Clancy. Clancy filed a claim alleging personal injury/general negligence and negligence 
per se against Defendant Scott Kouns.  In the Cross-Complaint, Kouns alleges Cross-
Defendants Michele Hennigan and Michele Heathorn were walking side-by-side up hill on the 
trail and on the wrong side of the trail.  By walking side-by-side, instead of single file, and on the 
wrong side of the trail, Cross-Defendants impeded the travel of Kouns and contributed to the 
accident with Plaintiff Clancy. (Koun’s First Amended Cross-Complaint, ¶3.) Thus, Kouns seeks 
indemnity for the comparative negligence of Hennigan and Heathorn.  
 
 An action for equitable indemnity is premised upon a joint legal obligation to another for 
damages. (Children's Hospital v. Sedgwick (1996) 45 Cal.App.4th 1780, 1787.) Moreover, 
“[A]n action for equitable indemnity is ‘wholly derivative and subject to whatever immunities or 
other limitations on liability [that] would otherwise be available. [Citation.]’ ‘[I]f the evidence 
establishes that a defendant is not a concurrent tortfeasor responsible in any way for the 
plaintiff's injuries, another defendant may not pursue a claim for indemnity against that 
defendant.’”  (Children's Hospital v. Sedgwick (1996) 45 Cal.App.4th 1780, 1787.)   
 
 Hennigan moves for summary judgment on the ground she is not responsible for any 
portion of Clancy’s damages because she owed no duty, as a hiker, to walk in a single file on 
the trail.  “A defendant in a negligence action may obtain summary judgment by demonstrating 
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that the evidence shows it owed no duty to the plaintiff that could have been breached.”  
(Vournas v. Fidelity Nat. Tit. Ins. Co (1999) 73 Cal.App.4th 668, 672.)  
 
           Here, the undisputed facts establish Bicycle operation within the East Bay Regional Park 
District is governed by East Bay Regional Park Ordinance 38.  (SUF 3, 5.)  Section 409.8(i) 
provides that bicycles must travel in a single file when passing others and in a single file on the 
right side of the trail when in turns and blind corners. There is no similar requirements for 
pedestrians. Plaintiff Donna Clancy was on the far right of the trail (from her perspective.)  (SUF 
12.) The width of the trail was 15 feet, 9 inches.  (SUF 14.)  Scott Kouns was not on the right 
side of the trail (from his direction) going around a blind curve.  (SUF 15, 16, and 17.)  Kouns 
admits that he was not riding his bicycle on the right side of the trail at the time of the accident 
going through a turn and attempting to pass.  (SUF 8, 9, 15, 16, 17.)  By the time Scott Kouns 
had come around the turn so he could see the hikers, at the speed he was traveling, it was too 
late for him to stop and he collided with Donna Clancy.  (SUF 35, 36.) Furthermore, according to 
the Park rules, Bicycles must always yield to pedestrians.)  (SUF 30.) 
 
  Every negligence case is governed by the ruled set forth in Civil Code §1714(a), which 
provides:  “Everyone is responsible, not only for the result of his or her willful acts, but also for 
an injury occasioned to another by his or her want of ordinary care or skill in the management of 
his or her property or person, except so far as the latter has, willfully or by want of ordinary care, 
brought the injury upon himself or herself.”   
 
 However, the court takes into consideration various factors to determine whether a 
departure from the general rule is appropriate: "the major [considerations] are the foreseeability 
of harm to the plaintiff, the degree of certainty that the plaintiff suffered injury, the closeness of 
the connection between the defendant's conduct and the injury suffered, the moral blame 
attached to the defendant's conduct, the policy of preventing future harm, the extent of the 
burden to the defendant and consequences to the community of imposing a duty to exercise 
care with resulting liability for breach, and the availability, cost, and prevalence of insurance for 
the risk involved.” (Ballard v. Uribe (1986) 41 Cal.3d 564, 572, fn. 6. Citing to Rowland v. 
Christian (1968) 69 Cal.2d 108, 113 (supersede by statute.)    
 
  Here, the fact that the pedestrians were walking side-by-side is the only basis that Scott 
Kouns provides for denying a request for admission that “Michele Hennigan did not cause the 
subject accident.”  (SUF 19.)  In considering the Rowland factors under the circumstances, the 
fact that Kouns violated the Ordinance, and failed to yield to pedestrians, the court does not find 
Hennigan owed a legal duty of care to Clancy to walk single file on the trail.   
 
 Cross-Defendant only disputes SUF Nos. 31, 32, 34, and 37.  Assuming the dispute of 
these facts are genuine, these are irrelevant to the issue of the existence of a legal duty on the 
part of Hennigan. 
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 6.  TIME:  9:00   CASE#: MSC15-01835 
CASE NAME: DONNA CLANCY VS. SCOTT KOUNS 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY MICHAEL BONADIO 
* TENTATIVE RULING: * 
 
           Cross-Defendant Michele Hennigan filed a cross-complaint against Kouns and Michael 
Bonadio.  Bonadio was riding another bicycle and was not involved in the accident.  Bonadio 
did not impact anyone and was not named in the original suit brought by Clancy. 
 
 On October 11, 2016, the Clerk entered the dismissal of Bonadio with prejudice 
as requested by Michele Hennigan.  Therefore, the motion for summary judgment should be 
vacated. 
 
 

  

 7.  TIME:  9:00   CASE#: MSC15-02175 
CASE NAME: MOSKOWITZ VS. BRENNAN 
HEARING ON REQUEST FOR JUDGMENT  ( FILED 09-29-16 ) 
* TENTATIVE RULING: * 
 
The Motion is granted and judgment on default shall be entered as requested. 
 

  

 8.  TIME:  9:00   CASE#: MSC15-02175 
CASE NAME: MOSKOWITZ VS. BRENNAN 
HEARING ON MOTION TO SET ASIDE DEFAULT AND DEFAULT JUDGMENT 
FILED BY JUNE CATHERINE BRENNAN, et al. 
* TENTATIVE RULING: * 
 
The motion is denied.  While the Court is cognizant of the policy that cases should be tried on 
their merits wherever possible, unfortunately in this case, there is no valid legal basis on which 
the Court can grant the relief requested.  If this were a case where CCP 437 applied, perhaps 
the Court would grant the relief, but it is not.  Valid service is not disputed, default was properly 
entered on 1/20/16 and no action was taken by Defendants to set aside the default until their 
motion was filed on 8/29/16. 
 

  

 9.  TIME:  9:00   CASE#: MSC15-02175 
CASE NAME: MOSKOWITZ VS. BRENNAN 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Moot in view of foregoing rulings. 
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10.  TIME:  9:00   CASE#: MSC15-02227 
CASE NAME: BOEHRER VS. MORAGA COUNTRY CLUB 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of BOEHRER 
FILED BY CHRISTIAN EIRICH, REBECCA EIRICH 
* TENTATIVE RULING: * 
 
              Defendants Christian and Rebecca Eirich’s demurrer to the Fourth Cause of Action for 
Violation of the Davis-Stirling Common Interest Development Act § 4000 et seq. is sustained 
with leave to amend.  Plaintiffs’ Fourth Cause of Action is ambiguous and uncertain. It is not 
clear whether Plaintiffs are alleging nuisance pursuant to Art. VIII, Section 8.02(b) of the CC&Rs 
or violation some unspecified section of the Davis-Stirling Common Interest Development Act. 
    
   Defendants must speculate as to what Plaintiffs must prove and what Defendants must 
defend under the Fourth Cause of Action.  
  
 While Civil Code §5975 provides that “The covenants and restrictions in the declaration 
shall be enforceable equitable servitudes, unless unreasonable, and shall inure to the benefit of 
and bind all owners of separate interests in the development.”  This section permits courts to 
enforce promises restricting land use when there is no privity of contract between the party 
seeking to enforce the promise and the party resisting enforcement.  (Nahrstedt v. Lakeside 
Village Condominium Assn. (1994) 8 Cal.4th 361, 380.)   
 
 The extent Plaintiffs are seeking to enforce the CC&Rs, Section 8.02, provides relief in 
the form of an injunction and abatement, not damages.   
 
Request for Judicial Notice   
 
Defendant’s unopposed request for judicial notice is granted. 
 
Plaintiffs shall file and serve the amended complaint on or before November 2, 2016. 
 
 Moving forward, any party demurring to the pleadings must comply strictly with the meet-
and-confer requirements of CCP § 430.41. 
 
   

  

11.  TIME:  9:00   CASE#: MSC16-01417 
CASE NAME: DEUTSCHE BANK VS. LIN 
HEARING ON DEMURRER TO COMPLAINT of DEUTSCHE BANK 
FILED BY AARON LIN 
* TENTATIVE RULING: * 
 
 Defendant Aaron Lin’s demurrer is sustained with leave to amend, as to the entire 
Complaint.  Plaintiff shall file any further amended complaint on or before November 18, 2016.  
 
 A complaint is subject to demurrer when it does not allege the date of the alleged 
wrongful acts, thereby hampering a defendant's ability to assert the applicable statute of 
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limitations.  (See, George Pepperdine Foundation v. Pepperdine (1954) 126 Cal.App.2d 154, 
162, overruled on other grounds in Holt v. College of Osteopathic Physicians & Surgeons (1964) 
61 Cal.2d 750, 757.)  In the case at bar, plaintiff alleges that defendants breached the subject 
promissory note by failing to make payments “as of August 1, 2012.”  (Complaint, ¶ 11.) 
 
 The Court finds this “as of” allegation unintelligible.  The note provides for monthly 
payments due on the first day of each month, and there was a 15-day grace period, so 
defendants could not have come into default on August 1, 2012 for the August 2012 payment.  
When did defendants first fail to make a required monthly payment?  Was it on July 15, for the 
July 2012 payment?  Was it on January 15, for the January 2012 payment?  The date of default 
is obviously important, given that plaintiff’s Complaint was not filed until July 22, 2016 — almost 
four years after August 1, 2012. 
 
 

  

12.  TIME:  9:00   CASE#: MSC16-01511 
CASE NAME: CORPORATE CARE VS. HERBST 
HEARING ON OSC RE: PRELIMINARY INJUNCTION PLAINTIFF 
* TENTATIVE RULING: * 
 
 Plaintiff Corporate Care/Hoem-Schurba’ Motion for Preliminary Injunction is denied.  
The burden is on plaintiff (moving party) to show all elements necessary to support issuance of 
a preliminary injunction. O'Connell v. Sup.Ct. (Valenzuela) (2006) 141 CA4th 1452, 1481.  
Plaintiff has not met its burden.   
 
 Generally, the ruling on an application for preliminary injunction rests in the sound 
discretion of the trial court.  Whyte v. Schlage Lock Co. (2002) 101 Cal.App.4th 1443, 1450.  “An 
injunction properly issues only where the right to be protected is clear, injury is impending and 
so immediately likely as only to be avoided by issuance of the injunction. [Citation.]"  Korean 
Philadelphia Presbyterian Church v. California Presbytery (2000) 77 Cal.App.4th 1069, 1084.  
The purpose of the preliminary injunction, theoretically, is to preserve the status quo and 
prevent irreparable harm pending trial on the merits. White v. Davis (2003) 30 Cal.4th 528, 554.   
 
 
Procedural Issue 
 In support of its Reply, Corporate Care submitted the declaration of James Nishida, 
introducing “new” evidence.  In response, Defendants submitted a supplement declaration of 
Defendant Herbst and Cory Ravid.  Plaintiff objected to this new information.  If the court is to 
consider the declaration submitted with Plaintiff’s Reply, the court finds it only fair that 
Defendants’ responsive declarations are considered.   
  
 
Merits 
 "In deciding whether to issue a preliminary injunction, a trial court weighs two interrelated 
factors: the likelihood the moving party ultimately will prevail on the merits, and the relative 
interim harm to the parties from the issuance or nonissuance of the injunction." Whyte v. 
Schlage Lock Co. (2002) 101 Cal.App.4th 1443, 1449.   
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1. Likelihood of Success on the Merits 

 “While it has been legally recognized that a former employee may use general 
knowledge, skill, and experience acquired in his or her former employment in competition with a 
former employer, the former employee may not use confidential information or trade secrets in 
doing so… “ The Retirement Group v. Galante (2009) 176 Cal.App.4th 1226, 1237. 
 
 In order to prevail on the merits, Plaintiff has to establish Defendants misappropriated a 
trade secret.  First, Plaintiff must affirmatively show its client lists and other proprietary 
information are actually trade secrets pursuant to Civil Code §3426.2.  “Courts are reluctant to 
protect customer lists to the extent they embody information which is "readily ascertainable" 
through public sources, such as business directories.” Morlife, Inc. v. Perry (1997) 56 
Cal.App.4th 1514, 1521-1522.  But the court will protect if the lists contain more than mere 
identities, if “the employer has expended time and effort identifying customers with particular 
needs or characteristics.” 
 
 To establish whether the information in question is a trade secret, Plaintiff must show: (1) 
that the information has independent economic value from not being generally known to the 
public and (2) is the subject of efforts that are reasonable under the circumstances to maintain 
its secrecy.  Civil Code §3426.1(d).  In order to prevail, Plaintiff must affirmatively show the 
existence of both elements.  Am. Paper & Packaging Prods. v. Kirgan (1986) 183 Cal.App.3d 
1318, 1324.   
 
 Here, Plaintiff has demonstrated its customers list constituted a trade secret. Plaintiff has 
presented evidence that Corporate Care customer lists have independent economic value.  
Plaintiff presented evidence that it has spent years compiling its customer lists and the lists 
contain information not generally known to its competitors.  Moreover, Plaintiff has shown 
Corporate Care has taken extensive measures to protect the secrecy of its confidential 
customer lists.  
   
 Although Plaintiff has established the information is trade secret, Plaintiff has not 
provided competent evidence that Defendants have misappropriated the trade secrets. Herbst 
filed a declaration stating he took no documents from Corporate Care and he is not in 
possession of any documents “addressing alleged ‘client’s unique needs,’ ‘margins’, ‘labor 
costs’ and ‘pricing’ for Corporate Care’s alleged eighty (80) clients.” (Herbst Sur-Reply 
Declaration, ¶3)   
 
 Neither Bono’s nor Nishida’ declarations provide convincing evidence that Herbst is 
misappropriating the client list.  Bono’s Declaration produced one email, where Herbst appears 
to be soliciting one of Corporate Care’s clients.  In support of the Reply, Plaintiff submitted 
Nishida’s declaration, which states Plaintiff lost three clients to DFS since Herbst starting 
working at DFS. However, Defendant submitted evidence that Defendant had independent 
sources to contact these clients.   In Cory Ravid’s Sur-Reply, he states these three clients were 
already known to DFS and DFS had an ongoing business development effort with these clients. 
   
 Since, Bono’s and Nishida’s Declarations failed to provide any evidence that Herbst was 
actually using the client lists, Plaintiff has not established the likelihood of prevailing on the 
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merits.   "To issue an injunction is the exercise of a delicate power, requiring great caution and 
sound discretion, and rarely, if ever, should [it] be exercised in a doubtful case. . . ." ' [Citations.]" 
[Citation.]”  Fleishman v. Superior Court (2002) 102 Cal.App.4th 350, 355.    
 

2. Balancing the Relative Harms 
   In deciding whether to issue the injunction, the court must also evaluate “the interim 
harm that the plaintiff would be likely to sustain if the injunction were denied as compared to the 
harm the defendant would be likely to suffer if the preliminary injunction were issued.” Smith v. 
Adventist Health System/West (2010) 182 Cal.App.4th 729, 749.  Although the court has broad 
discretion, it has "no discretion to act capriciously."  “It must exercise its discretion ‘in favor of 
the party most likely to be injured.”   Robbins v. Superior Court (1985) 38 Cal.3d 199, 205.  The 
ultimate goal is to minimize the harm which an erroneous interim decision may cause.  
American Credit Indemnity Co. v. Sacks (1989) 213 Cal.App.3d 622, 637. 
 
  Here, Plaintiff alleges Herbst’s solicitation has caused and will continue to cause 
Corporate Care immediate, irreparable harm in the form of “losses in clients, revenue, goodwill, 
reputation, and costs to rectify…”  (Bono Decl., ¶14.) Plaintiff argues that by showing the 
misappropriation is occurring it has shown irreparable harm.  
 
 Plaintiff seeks to enjoin Defendants from “soliciting any business from or initiating any 
further contact or communication with any customer of Plaintiff whom Defendant served or 
whose name became known to Defendant Herbst while in the employ of Plaintiff…” 
 
  Defendants argue the injunction seeks “to hamstring DFS” and kill DFS’s long standing 
institutional knowledge of its existing client base and prospective client bases in the Bay Area. 
 
 Here, it appears Plaintiff and Defendants have overlapping clientele. Defendants will 
suffer the greater harm as DFS would not be able to communicate with clients already in its 
customers lists and Plaintiff has not demonstrated that Herbst actually took or possesses 
Corporate Care’s confidential information. 
 
Defendant’s Objection to Michael Bono’s Declaration (in support of the Application) 
As to the entire declaration—Overruled.   
Objection No. 1—Overruled.  
Objection No. 2—Sustained, argumentative, legal conclusion. 
Objection No. 3—Overruled.  
 
Plaintiff’s Objection to Declaration of Cory Ravid 
Paragraph 6—Overruled. 
Paragraph 7—Overruled. 
Paragraph 9—Sustained.   
 
Defendant’s Objection to Nishida’s Declaration 
1. Entire Declaration—Overruled. Generally “new” evidence may not be submitted with the 
Reply, but Defendant has submitted a Sur-Reply.  It has had an opportunity to respond to the 
new evidence. The court, in its discretion will consider the declaration.    
2. Paragraph 3, p.2—Overruled. 
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3. Paragraph 3, 2--Overruled 
4. Paragraph 3, p.2—Overruled  
5. Paragraph 5, p. 2—Overruled 
6. Paragraph 5, p. 2—Overruled 
7. Paragraph 7, p.3—Sustained.  Hearsay 
8. Paragraph 8, p.3—Sustained.  Conclusory 
9. Paragraph 9, p.3—Sustained. Irrelevant 
10. Paragraph 9, p.3—Sustained. Irrelevant 
 
Plaintiff’s Objection to Supplemental Declaration of Cory Ravid 
1. Entire Declaration—Overruled 
2. Paragraph 3, (1:14-20) –Overruled 
3. Paragraph 4, (1:16-22)—Overruled 
4. Paragraph 5, (2:1-3)—Sustained 
5. Paragraph 6, (2:9-13)—Overruled 
6. Paragraph 7, (2:14-24)—Overruled  
7. Paragraph 10 (3:914) --Sustained 
8. Paragraphs 11-14 --Overruled  
9. Paragraph (Exh.1)--Sustained 
  
Plaintiff’s Objection to Declaration of James Herbst 
 

1. Entire Declaration—Overruled 
2. Paragraph 1(1:3-7)--Overruled 
3. Paragraph 3 (1:10-14)--Overruled 
4. Paragraph 4 (1:16-22)—Sustained. Lack of foundation; lack of personal knowledge 
5. Paragraph 5 (1:23-2:3) Overruled. 
6. Paragraph 6 (2:4-6)—Overruled. Hearsay, but not submitted to prove the truth of the 

matter contained in the hearsay statement. 
7. Paragraph 8 (2:9-13)—Sustained.  Lack of foundation; lack of personal knowledge  
8. Paragraph 9 (2:14-24)--Overruled 
9. Paragraph 11 (3:4-12)--Overruled 
10. Paragraph 13 (3:3:13-14)--Overruled 
11. Paragraph 18 (5:1-4)--Overruled 
12. Paragraph 20—Overruled 

 

  

13.  TIME:  9:00   CASE#: MSL15-01795 
CASE NAME: CITIBANK VS. LIRA 
HEARING ON MOTION FOR ENTRY OF JUDGMENT ON TERMS OF STIPULATED 
SETTLEMENT  /  FILED BY CITIBANK, N.A. 
* TENTATIVE RULING: * 
 
Unopposed – granted. 
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14.  TIME:  9:00   CASE#: MSN16-0201 
CASE NAME: THOMPSON VS. CITY OF WALNUT CREEK 
HEARING ON DEMURRER TO 1st Amended CIVIL PETITION of THOMPSON 
FILED BY CITY OF WALNUT CREEK, et al. 
* TENTATIVE RULING: * 

Respondents’ demurrer is sustained with leave to amend. Petitioner shall file and serve 

an amended petition and complaint by November 2, 2016. Petitioner is not given leave to 

amend to add new causes of action.  

Although the Amended Petition and Complaint (“Petition”) refers to Margaret Thompson 

as both a real party in interest and a petitioner, the body of the Petition refers to Leanne 

Thompson as “Petitioner.” The Court will use this language and refer to Leanne Thompson as 

Petitioner. The Court’s decision is meant to also apply to Margaret Thompson to the extent that 

she has an interest in this Petition.  

Cause of Action One - Writ of Mandate: Statute of Limitations 

Respondents argue that Petitioner’s writ of mandate is a writ of administrative mandate 

under Code of Civil Procedure §1094.5 and not a writ of traditional mandate under §1085. This 

distinction is important because writs under §1094.5 have a 90 day statute of limitations, while 

writs under §1085 have a three year statute of limitations.  

At least a portion of the writ claim is clearly a claim for a writ of administrative mandate. 

Petitioner challenges the decisions made by Floodplain Administrator Waymire, which she 

appealed to the City Council. Petitioner also sought a variance at the City Council to avoid 

having to comply with the requirements under Municipal Code 12-9.01, et seq. The April 7, 2015 

hearing before the City Council was a quasi-judicial hearing. Petitioner appears to recognize 

that at least part of her writ proceeding is an administrative writ. The Court has reviewed the 

Petition and finds that it challenges to the Floodplain Administrator’s decision regarding raising 

the building and the City Council’s denial of that appeal and variance request. These are 

matters that are appropriate for an administrative writ, but not a traditional writ.  

Respondents argue that the administrative writ is untimely because the City Council 

stated its decision to deny the appeal and variance request at the end of the April 7, 2015 

hearing. The original petition in this case was filed on February 5, 2016, which is well beyond 

the 90 day statute of limitations. Petitioner argues that the 90 days did not begin to run at the 

hearing because Respondents were required to mail a copy of the decision to Petitioner in order 

to start the 90 days. Petitioner relies on §1094.5(b) and 44 CFR 60.6.  

Code of Civil Procedure §1094.5(b) requires that a petition under this section be “filed 

not later than the 90th day following the date the decision becomes final. If there is no provision 

for reconsideration of the decision, or for a written decision or written findings supporting the 

decision, in any applicable provision of any statute, charter, or rule, for the purposes of this 

section, the decision is final on the date it is announced.” (Code Civ. Proc., § 1094.6 (emphasis 
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added).) Respondents cite to Municipal Code 1-4.01, which states that “Decisions… made by 

the City of Walnut Creek, its City Council…shall be subject to judicial review only if the petition 

for writ of mandate is filed within the time limits specified in Code of Civil Procedure Section 

1094.6.” (See Respondents’ Exhibit F.) There is nothing in 1-4.01 that states mailing is required. 

Petitioner argues that 44 C.F.R. 60.6 requires that a written decision be issued. Section 

60.6 applies to variance requests relating to FEMA’s floodplain management regulations. 

Petitioner does not cite to a specific portion of section 60.6 which requires the mailing of a 

written decision and the Court could find no such requirement in that section. Petitioner did not 

point this Court to any other sections that might have required written notice of the City Council’s 

decision. Therefore, the Court finds that the City Council’s decision to deny the appeal and grant 

the variance became final on April 7, 2015 when that decision was announced. Thus, 

Petitioner’s claim for a writ of administrative mandate is untimely. The Court also notes that 

there are no equitable concerns with finding that the decision became final on April 7, 2015 

because Petitioner attend that hearing with her attorney. Therefore, Petitioner was aware of the 

City Council’s decision on April 7, 2015. 

Since Petitioner has included both types of writ claims in one cause of action, the Court 

must now consider whether Petitioner has stated a claim for a writ of traditional mandate. If 

Petitioner stated a claim for a writ of traditional mandate then that claim would not be time 

barred. It appears that Petitioner’s claim is that Respondents should not have approved her 

original building permit and since they approved the original permit they should not have been 

able to require Petitioner to seek a new permit later on. It is not clear to the Court if these claims 

would be appropriate for a writ of traditional mandate or if they must be part of a writ of 

administrative mandate, which would make them timed barred. Because the Court cannot 

ascertain if Petitioner has stated a claim for traditional mandate, the Court sustains the demurrer 

to cause of action one. Petitioner is given leave to amend to amend a claim for a writ of 

traditional mandate, if she can do so in good faith.  

In addition to the statute of limitations arguments, Respondents argue that Petitioner has 

not alleged an exhaustion of administrative remedies regarding the setback requirement. Since 

the Court has sustained the demurrer with leave to amend, it will not rule on this argument at 

this stage. In addition, Respondents significantly expanded on this argument in their reply, which 

did not give Petitioner the opportunity to address those arguments. That being said, Petitioner is 

now on notice regarding Respondents’ argument as to the failure to exhaust administrative 

remedies and she should carefully consider those arguments. Petitioner may amend her Petition 

to address the exhaustion of administrative remedies argument, if she can do so in good faith.      

Causes of Action Two and Three – Fraud Claims 

Respondents argue that the fraud claims against Steve Waymire and Carlton Thompson 

are time barred because Petitioner failed to timely file a Government Tort Claim. A claim for 

fraud against a public employee must be presented to the appropriate government agency 

within six months of when the claim begins to accrue. (Gov. Code §911.2(a); Cooper v. Jevne 
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(1976) 56 Cal.App.3d 860, 871.) A fraud claim “does not accrue until the discovery by the 

aggrieved party of the facts constituting the fraud, or of facts sufficient to put a reasonably 

prudent person, suspicious of fraud, upon inquiry.” (Cooper, supra, 56 Cal.App.3d at 871.) 

The allegations of potential fraud by Mr. Thompson occurred in 2014. (Petition ¶¶ 51-55.) 

The allegations of potential fraud by Mr. Waymire occurred in 2014 continued until the City 

Council hearing on April 7, 2015. (Petition ¶¶57-63.) Respondents’ Exhibit E shows that 

Petitioner filed a Tort Claim with the City on February 5, 2016, which is more than six months 

after April 7, 2015. Petitioner does not dispute this. Instead they argue that the fraud claims did 

not begin to accrue until October 1, 2015 when Petitioners received an email notice of permit 

approval for the plan revision application. It is not clear to the Court how this email triggers the 

accrual date or how Petitioner was not on notice of the alleged fraud by April 7, 2015. It is also 

apparent that delayed discovery has not been properly alleged in the Petition. Therefore, the 

Court sustains the demurrer on this ground with leave to amend.   

Cause of Action Six – Breach of Contract 

Respondents argue that the breach of contract claim is time barred because Petitioners 

failed to timely file a Government Tort Claim. A claim for breach of contract against a public 

agency must be presented to that agency within one year of when the claim begins to accrue. 

(Gov. Code §911.2(a); City of Stockton v. Superior Court (2007) 42 Cal.4th 730, 738.)  

Here, Petitioner alleged that Respondents breached the contract in December 2014. 

(Petition ¶¶ 80 & 81.) Respondents’ Exhibit E shows that Petitioners filed a Tort Claim with the 

City on February 5, 2016, which is more than one year after the alleged breaches occurred. 

Petitioner does not appear to directly address this argument in her response to the demurrer. 

Therefore, the Court sustains the demurrer. Petitioner is given leave to amend to allege that a 

breach occurred within one year of February 5, 2016, if she can do so in good faith.  

Uncertainty as to All Causes of Action Except One and Two.  

Respondents’ argues that the Petition is uncertain because each cause of action, except 

the fraud causes, does not state which party or parties it applies to. (California Rules of Court, 

Rule 2.112(4).) Petitioner offers no argument to the contrary. Therefore, the Court sustains the 

demurrer on all causes of action as to uncertainty and Petitioner is given leave to amend to 

comply with Rule 2.112(4).  

Judicial Notice 

Respondents’ requests for judicial notice are granted. Petitioner’s response to the 

demurrer states “object to judicial notice”, but does not provide any substantive argument in 

opposition to the requests for judicial notice. The Court finds that the requests for judicial notice 

are mostly proper and takes judicial notice as stated below. Exhibit A is the original petition filed 

in this case and is proper for judicial notice. (Evid. Code §452(d).) Exhibits B, D & E are 
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documents that were filed with the City of Walnut Creek. The Court takes judicial notice of the 

fact that these documents were filed on the dates stated on the City’s stamp. (Evid. Code 

§452(c), (h).) Finally, Exhibit C is a transcript from the April 7, 2015 hearing before the Walnut 

Creek City Council. The Court takes judicial notice of the fact that there was a hearing on that 

date, which was attended by Petitioner Leanne Thompson, her attorney and her contractor, and 

that at the end of the hearing, the City Council orally denied Petitioner’s appeal and variance 

request. (Evid. Code §452(c), (h).) 

Other Matters 

The Court will not consider the Memorandum of Points and Authorities in Support of 

Amended Petition for Writ of Mandate filed on August 4, 2016 as part of Petitioner’s opposition 

to the demurrer. That memorandum is 35 pages, which when added to Petitioner’s 14 page 

response goes well over the 15 page limit to oppose a demurrer. (California Rules of Court, 

Rule 3.1113(d), (g).) Petitioner should have included any relevant arguments made in the 

August 4 Memorandum in her response to the demurrer and not expect the Court to sort 

through an additional 35 pages to find a potentially relevant argument. 

Finally, Petitioner should make sure to comply with California Rules of Court, Rule 

3.1113(f) in the future and include tables of content and authorities in all memorandum 

exceeding 10 pages. In addition, the Court would find it helpful if Petitioner would cite to specific 

paragraphs in the Petition when discussing what facts have been alleged. 

 

  

15.  TIME:  9:00   CASE#: MSN16-0201 
CASE NAME: THOMPSON VS. CITY OF WALNUT CREEK 
HEARING ON MOTION TO STRIKE 
FILED BY CITY OF WALNUT CREEK, et al. 
* TENTATIVE RULING: * 
 

Respondents’ motion to strike the punitive damages allegations is granted with leave to 

amend for the reasons discussed in the demurrer to the fraud causes of action. Respondents’ 

motion to strike the entire complaint for failure to include a verification is denied because 

Petitioner filed a verification on October 5, 2016. 

 

  

16.  TIME:  9:00   CASE#: MSN16-1591 
CASE NAME: MATTER OF R.W. LYNCH CO. INC. 
HEARING ON PETITION TO CONFIRM STIPULATED ARBITRATION AWARD 
FILED BY R. W. LYNCH CO., INC. 
* TENTATIVE RULING: * 
 
Unopposed – petition granted. 
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17.  TIME:  9:30   CASE#: MSC14-00734 
CASE NAME: PEREZ & MILLER, APC VS. NAJDAWI 
HEARING ON OSC RE: FAILURE TO FULLY COMPLY WITH 2 COURT  
DISCOVERY ORDERS 
* TENTATIVE RULING: * 
 
Appearance required. 
 
 

  

18.  TIME:  9:30   CASE#: MSC14-00734 
CASE NAME: PEREZ & MILLER, APC VS. NAJDAWI 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appearance required. 
 
 

  

19.  TIME: 10:30   CASE#: MSC12-01761 
CASE NAME: JOE DEAN HENLEY VS. LHJS INVESTMENTS 
ISSUE CONFERENCE 
* TENTATIVE RULING: * 
 
Appearance required, including parties and insurance representatives. 
 
 

ADD-ONS 

20.  TIME:  9:00   CASE#: MSC16-01148 
CASE NAME: CORRALES VS. SELECT PORTFOLIO 
HEARING ON DEMURRER TO COMPLAINT of CORRALES 
FILED BY JPMORGAN CHASE BANK, N.A 
* TENTATIVE RULING: * 
 
The unopposed demurrer to the Complaint of JPMorgan Chase Bank, N.A. is sustained, 
without leave to amend. 
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 21.  TIME:  9:00   CASE#: MSC16-01148 
CASE NAME: CORRALES VS. SELECT PORTFOLIO 
HEARING ON DEMURRER TO COMPLAINT of CORRALES 
FILED BY SELECT PORTFOLIO SERVICING, INC. 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by defendant Select Portfolio Servicing 
(“Defendant” or “Select Portfolio”). The Demurrer is opposed by the plaintiff in this case, Juan R. 
Corrales (“Plaintiff” or “Corrales”). The Demurrer relates to the Complaint filed by Plaintiffs on 
June 16, 2016 (the “Complaint”). 

Motion to Strike 

Select Portfolio moves to strike several allegations regarding emotional distress, attorneys’ fees, 
and damages. This motion is unopposed. The motion is granted. 

Request for Judicial Notice 

As a threshold issue, Select Portfolio contends that the Complaint fails under California Civil 
Code § 430.10(d) for failure to join an indispensable or necessary party because while the Deed 
of Trust reflects two borrowers on the loan securing the Property (Juan R. Corrales and Jasmin 
O. Corrales), only Juan R. Corrales is named as Plaintiff.  

The Court agrees with Select Portfolio’s argument that “[i]f Plaintiff were to obtain the relief 
requested, Jasmin O. Corrales’s rights and obligations, on a loan secured by the Property, 
would necessarily be affected.” Demurrer at 4. As a result, Select Portfolio "could be subjected 
to ‘double, multiple or otherwise inconsistent obligations’.” Demurrer at 4 (citing Edwards v. Fed. 
Home Loan Mortg. Corp. (N.D. Cal. Nov. 13, 2012) No. C 12-04868, 2012 U.S. Dist. LEXIS 
162179 at *3 (“Edwards”)). 

Accordingly, the Court concludes that Plaintiff's wife is a “necessary” party in this action. Cal. 
Code Civ. Proc. § 430.10(d); see also Edwards at *3 (finding husband of Plaintiff a “required” 
party because “Defendants have a substantial risk of incurring double, multiple, or otherwise 
inconsistent obligations by reason of Plaintiff's and [her husband's] mutual interests relating to 
the Property.”). Although Edwards is a federal case, its reasoning is persuasive and the context 
in which it was decided parallels the instant dispute. 

Plaintiff fails to distinguish Edwards. Instead, Plaintiff alleges in opposition that “upon divorce 
from Jasmine Corrales, Plaintiff was awarded title over the property and liability for the loan” and 
that “[a]s such, Plaintiff’s ex-wife is not a necessary party to this action.” However, these 
allegations are not supported by any declaration or other evidence. More importantly, these 
allegations do not appear anywhere in the Complaint. The Court makes no ruling as to whether 
such an amendment, in the absence of allegations regarding Plaintiff’s ex-wife’s assignment of 
rights to Plaintiff, if any, would be sufficient to cure the deficiencies in the Complaint in the 
absence of joining Ms. Corrales as a party. 

The Demurrer is sustained, with leave to amend. 
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 22.  TIME:  9:00   CASE#: MSC15-00172 
CASE NAME: LEVY VS. PITTSBURG UNIFIED SCHOOL DISTRICT 
HEARING ON MOTION TO CONTINUE TRIAL 
FILED BY PITTSBURG UNIFIED SCHOOL DISTRICT, ANTHONY MOLINA 
* TENTATIVE RULING: * 
 
The unopposed motion to continue trial is granted.  In advance of the hearing, the parties shall 
have met and conferred to identify several mutually agreeable trial dates.  All parties shall 
appear prepared to set a new trial date.  Appearances by CourtCall are acceptable, if desired. 
 
 

 

23.  TIME:  9:00   CASE#: MSC15-00172 
CASE NAME: LEVY VS. PITTSBURG UNIFIED SCHOOL DISTRICT 
HEARING ON JOINDER IN DEFENDANTS’ MOTION TO CONTINUE TRIAL 
FILED BY HARLAN LEVY 
* TENTATIVE RULING: * 
 
See Line 22. 
 
 

 

24.  TIME:  9:00   CASE#: MSC16-01417 
CASE NAME: DEUTSCHE BANK VS. AARON LIN 
HEARING ON MOTION TO QUASH SERVICE OF SUMMONS 
FILED BY SOPHIA CHAN 
* TENTATIVE RULING: * 
 
 Appearances required.  Plaintiff’s counsel may appear by CourtCall.  Defendant 
Sophia Chan’s counsel shall appear in person. 
 
 The Court has not considered the untimely Declaration of Laurel Adams, which was filed 
on October 17, 2016 — two court days before the continued hearing.  Ms. Adams is 
admonished not to file such untimely law and motion papers in the future, without leave of court. 
 
 The Court does note for the record that defendant Chan has not provided the Court with 
legal authority supporting the proposition that plaintiff’s counsel was required to provide 
Ms. Adams with an informal production of background documents outside of the standard 
discovery process.  If Ms. Adams believed that there was a statutory basis for obtaining certain 
specific documents outside of the standard discovery process, she should have made that clear 
in her communications. 
 
 Defendant Chan has brought a motion to quash.  Ms. Chan does not deny that the 
summons and complaint were left at her personal residence, but she alleges that they were left 
on her front porch rather than with an adult cohabitant.  (Chan Dec., ¶ 2.)  Ms. Chan also does 
not deny that copies of the summons and complaint were mailed to her residence, as shown on 
the proof of service filed in this action.  (Ibid.)  Ms. Chan alleges that “[t]here were no attempts 
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made” to personally serve her, but does not explain how she could possibly know what attempts 
were made to personally serve her at times when she was not present at her residence.  
(Chan Dec., ¶ 3.)  Ms. Chan had the opportunity to file and serve a timely reply 
declaration, in an attempt to refute the opposition arguments, but chose not to do so. 
 
 Defendant Chan’s counsel indicated that defendant might bring a demurrer, which 
would have allowed the Court and the parties to address the merits of plaintiff’s Complaint.  
However, defendant has chosen instead to bring this dilatory motion to quash.  Further, 
several of the communications from defendant’s counsel on this topic were unduly belligerent, 
in contrast to the unflagging courtesy and professionalism displayed by plaintiff’s counsel.  
(See, Davtyan Dec., Exh. 4.)  Defendant’s dilatory motion has resulted, and may continue to 
result, in a waste of judicial resources. 
 
 If defendant Chan’s motion is granted, this will only mean that plaintiff will have to send 
a process server to defendant’s residence yet again to attempt new service.  Ultimately, 
if defendant continues to evade service, the Court will authorize plaintiff to serve defendant 
by publication.  This could result in the entry of a default judgment.  Defendant would then 
no doubt file a motion to set aside her default, resulting in further unnecessary proceedings. 
 
 In any event, for now the Court is presented with a cursory declaration from defendant 
Chan, and a detailed declaration from plaintiff’s process server, that are directly in conflict.  
Plaintiff should be prepared to address whether plaintiff prefers to (1) schedule an evidentiary 
hearing with live testimony on a mutually convenient date, or (2) make additional efforts at 
personal service.  If plaintiff agrees to make additional efforts at personal service, this motion to 
quash will be dropped from calendar as moot, with no finding that the service already effected is 
invalid.  Should additional efforts at personal service prove unsuccessful, plaintiff may submit 
an ex parte application for leave to serve defendant Chan by publication. 
 
 Plaintiff’s counsel is directed to properly tab the exhibits to all future filings.  
(See, Cal. Rules of Court, rule 3.1110, subd. (f).) The exhibits to the Complaint, and to 
Ms. Davtyan’s opposition declaration, are not tabbed.  In the Court’s experience, this is often 
the fault of an attorney service; plaintiff’s future instructions to any attorney service should be 
explicit on the subject of tabbing exhibits. 
 
 Defendant’s counsel is directed not to cite unpublished California Court of Appeal 
decisions in future filings.  (See, Cal. Rules of Court, rule 8.1115, subd. (a).)  Defendant’s reply 
is based almost entirely on such an unpublished decision.  (See, Karnazes v. Hartford (Aug. 9, 
2013, No. A135069) 2013 Cal. App. Unpub. LEXIS 5649.)  The Court further notes that 
defendant’s citation showed an incorrect date, and the incorrect Court of Appeal district number. 
 
 

 

 
 


